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No. Gccl/]44,
To,

The Commissioner
Office Of The Commissioner Of Service Tax,
'Central Excise Bhavan',
Nr. Panjrapole, Opp. Polytechnic,
Ahmedabad-380 015

March 07, 2019

Re: Service Tax Audit bv the Depar:truer.rt
Dear Sir.

With reference to above, we are getting queries, questions and objectior.rs frorl ou1 1r-rrlbc.r. o['

members who are either getting notice for service tax audits or get orai follorv ups fol gefting
sprvice tax audit completed.

We draw yor-rr kind attention towards recent two judgments (stay proceeding orders) in case
of OWS Warehouse Services LLP and M/s. Infinity BNKe Infocity pvt. Ltd. Though thc
judgments are clearly referring to Rule 5A and as such the stay orders are applicable to all hincl
of service tax a ud its.

We hereby attach recent judgments of Hon'ble Supreme Court, Hon'ble Grqarat High Court and
Hon'ble Calcutta High Court for your kind perusal. As the stay orders are quite speaking, we
request you to kindly clear your views that whether these orders ar.e appliczrblc or not.

Your detailed reply will increase confidence of tax payer in depa)'trncntal ploceediugs and rvill
make their concept clear.

Thanking you,

r',")f,itnruuv

3l::,"J1*"

Copy to : Commissioner of CGST, Rajkot
Chairman, CBIO, New Delhi

Encl:
1) a copy order of Gujarat high court in the case of OWS Warehouse Services LT,P Vs. LTDI
2) a copy oforder ofthe Hon'ble Supreme court in the case ofunion of India Vs. \4ega Cabs I,r.t.

Lrd.
3) a copy of order of the Hor.r'ble Calcutta High coult in the casc o1' \'l/s infirrrrl tlNIit Inlbr:rtr

Pvt. Ltd. Vs Llnion of India & Ors.



1) GUJARAT HIGH COURT STAY ORDER ON SERVICE TAX AUDIT
(DA'rII: l7-10-2018)

ffisLLPVs. uol (Gujarat High court)
Appeal Number : Special Civil Application No. 16226 of 201 B

Date of JudgemenUo(det : 1711012018

Related Assessment Year :

Courls : All High Courts (4494) Gujarat High Court (391)

OWS Warehouse Services t,l,P Vs. Union of India (Gujarat High Court)

Hon'ble Gujarat High court granted stay on conducting audit of records of
taxpay€rs under SAof Service Tax Rules, 1994, by Officers of C&AG who were

sending communications through GGST officers.

Counsel for the petitioner submitted that thereafter, Rule 5A of the Service Tax Rules,

1g94 was amended" The amended Rule also came 1o ne c!at!e1o,.ef .lofore the Dellrr

High Court in case of Mega Cabs Pvt. Ltd.-v. Union of lndia- Ttre gelllHiqh.C.o{t asain

sti1ck down the Rule in ludgment repoitod i[ 2016 (43) S'T.R'167 (Dol')' Counsel

candidly stated that the supreme court has stayed the judgmenl of the Delhi High coutt
in case of Mega Cabs Pvt. Ltd. by an order dated 26 09.2016.

Hon,ble High Court held that Sub-seiiion (2) of Section 174 and other clauses would,

prima facie, show that there was no saving of Rule 5A in such manner that fresh

proceedings for audit could be initiated in exercise of powers under the said Rule. we,
iherefore, have serious doubts whether, with the aid of Rule 5A of the Service Tax

Rules, .1994, the CAG can carry out compulsory service Tax audit of private agencies

like the petitioner.

petitioner. Direct service permitted.

FOLLOWS:

services in Specia

Hon'ble Hiah Court further held that Under the pircumstances. E&Ue-!!otice. returqablg--.

ffim relief. th6 impuqned order dated 09.10,201_B is-

ffiG shall not carrv out anv further Service Tax audit of the



ur ta er tgeq oerore me uelnt Htqn uourl ano was slrucK oown, nag Ds[!g_
unconstitutional. in the iudqment in case of Travelite (lndia) v. Union of lndia reportedin..
2014 (35) S.T.R. 653 (Delhi). Before this Court. one Sadbhav Enqineerinq Limited hruL,
disputed the authority of CAG to carry out such Service Tax audit. This ioG,il-Sar€ 

"f

noted the decision of Delhi High Court in case of Travelite (lndia) strikinq down the
validitv of the said Rule. lt was observed as under:

"4. Prima facie, therefore. if Rule 5A is not valid. a serious question of the powers of the
authoritv to issue the impugned communication.would arise. Subsidiary question would
be, even if Rule 5A is valid. would the communication in question be covered, within the
powers of the Commissioner as envisaqed under subrule (1.) of .Rule .SA. which
empowers the Commissioner to authorize anv person to cativ out the inquirv with*-
respect to the accounts of an assessee. Whether such authorized persons can be_-a,yt
outsider of the orqanization of the Commissioner would also be an issue""

4" counsel for the petitioner pointed out that the Union of lndia has asked for transfer of
such petitions alonq with other proceedinos filed before differenl Hiqh Courts. O-Uj'
attention was drawn to an order dated 31.08.2018 passed bv the Supreme Court, in
Which. reference to the said order of this Court is made and the proceedinqs before the
Hiqh Court have been staved. The stay oranted bv the Hiqh Court. however, does not
appear io have been disturbed:

5. Counsql for the petitioner submitted that thereafter, Rule SA of_lltq S_eLrfAe-IaX. RUle,g.
1994 was amended. The amended Rule also came to be chalienqed before th9_&-|!1l

candidlv stated that the Supreme Court has stayed the iuclgment of the Delhi Hiqh Court
in case of Mega Cabs Pvt. Ltd. bv an order dated 26.09.2016.

6. Quite apart from these leqal controversies. counsel for the petitioner raised an
additional contention that with the introduction of the Goods and service Tax Act. the
Finance Act, 1994 and the Service Tax provisions made thereon. stand rgpealed. He
refelred to Section 174 of the Central coods and Service TaxlAt_ZAI*fthe_AAfl_
Act" for short) and conlended that the saving clause contained therein would not savll
Bule 5A of the Service Tax Rules, 1994. so as to enable the IelBSlde$g&jdla,lq-
fresh proceedinqs for audit under the said Rule.

odv|lrV \,t.ruDrio. LJl.,U-iEUUUll I I / UteteUl L]tUVteel' Ulat SiJVe
and 1. otherwise provided, on and from the date of commencernent of the saicl Act,
seyeral Acts mentioned therein would stand repealed. Sub-section (2) of -$€qtjA!:_1z,lg-
aSAyDS Clause and it inter ce AcL199{



qY:s|:!::tr: penattv, fine)lterest

riqht. privilege. obtiaation. rrafrti:6tle!fid;lDunishn'J1t' as aforesaid' and anv suc-

investiqation. inquirv. vertfr;6;-16Aulfr- --s-q!!t!Lv ancJ auditl' assessnlent'--

Broceedinqs, adiudication afr-A617;;4t progeedi.nq*^ or recQV,Iy-o!--Arye,IS-9!-'

r"m"dv mrv b" inrtitr,rca. "@y 
such lax' sLtrcharqe' penaltv'

{ine, interest, fofieiture or Duffil;;fr G le;ied or imiosed as if these Acts had not

@

elause rteads as under:

"(e) affect anv investiqation, inquirv' verification (ncludin(t scrulhtv and '-'l-qditL

u r r 
" 

r r * 
" 

n t p ro 
" 

r r d i n o u, u'@ u P d ilgs o L !9" Qy -uJy o t

g' A' perusat pf the said :iau= 9J s!!:qe9-'io".tl12l-oj ;s-eqll-ol 
174-alldgth-ei-ql-a-u999

permitted.
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avront montionecl in Sub-section (ll-pt S(
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HON'BLE SUPREME
AUDIT
( DATB :26-09-2016)

Case Name : Union Of lndia Vs. Mega Cabs Pvt. Ltd. (Supreme Court)
Appeal Number : Petition (s) of Special Leave to Appeal (C) No. (s) 2667512016

Date of JudgemenUOrder : 26109/20'16

Related Assessment Year :

Courts : Supreme Cou( of lndia (1023)

COURT STAY ORDER ON SERVICE TAX

e!ruek rlqlwnle-lhel-exlell

dated 03.06.2016.



3) CALCUTTA HIGH COURT STAY ORDER ON SERVICE TAX AUDIT
(DATE : 30-08-2018)

Case Name : M/s. lnfinity BNKe lnfocity Pvt. Ltd. Vs Union of lndia & Ors. (Calcutta High
Court)
Appeal Number : W.P. No.29554 (W) of 2017
Date of Judgemenuorder : 30/08/2018
Related Assessment Year :

Courts :All High Courts (4494) Calcuita High Cou''t (181)

Mls, lnfinitv BNKc lnfocitv Pvt. Ltd. Vs Union of lndia & Ors, (Calcutta High Court)

The petitioner seeks a declaration that sub-rule (2) of Rule 5A of the Service Tax Rules,-
1994 as substituted bv notification no. 23l24lST dated December 5. 2014 is arbitrarv-
and in conflict wilh provisions of Section 72A of the Finance Act. 1994. The petitiglel

third prayer is with reqard to a notice dated February 16, 20'15.

in 2014 (35) $.T.R. 653 {Travelite (lndia} Vs. Union of lndia). Such provisions were
held to be ultra vires. He subm.its that. an apneal is pendinq against such iudqment and
order of the Delhi Hiqh Court before the Hon'ble Supreme Court of lndia. $ubSCS-Uen!),,.

the provisions as impugned in the present writ petition were introduced. The same was_
struck down bv the Delhi Hiqh Court in 2016 {43) STR 67 [Meqa Cabs Pvt. Ltd. Vs.
Union of India). He submits that, since the provisions have been struck down, -!be -
notice impuqned herein issued on such basis needs to be quashed also.

Cabs Pvt. Ltd. (supra), it would be appropriate to qrant interim stav of the p!'0ceedinqs,

Such stav will continue till November 30. 2018 or until further orders whichever is

earlier.

Let affidavit-in-opposition be filed within four weeks from date. Replv thereto, if any. be
filed within two weeks thereafter.

List the writ petition under the headinq "For Hearinq" in the monthlv list of November
2018.

_ __--J

algq seeks a declaration that, the provisions of clause (k) of subsection (2) of Section 94


